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No. 2543. 

Charlotte Anita Whitney, Appellant, 

VS. 

Mahlon Groo. 


a Supreme Court of the District of Columbia. 

Equity. No. 31570. 

Charlotte Anita Whitney, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 

United States of America, 

District of Columbia, ss: 

hereinafter m.ntteniJ, the Wtaing (.pm *«• “ d 
ings had, in the above-entitled cause, to «it. 

Bill. 

Filed January 38, 1913. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court for said District. 

Equity. No. 31570. 

Charlotte Anita Whitney, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 

To the Honorable Justice of the Supreme Court of the District of 
TO dSumbia, holding a Special Term for Equity Court: 

The bill of complaint of the above named plaintiff, respectfu y 

*7”The f Smiff is a citizen of the United States and a resident of 
Oakland in the State of California, and she brings this suit in her 
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own right, for the specific enforcement of the contract hereinafter 
more specifically referred to. 

2. That the defendant is also a citizen of the United States and a 
resident of the City of \\ ashington, District of Columbia, and is sued 
in his own right in respect of said contract, hereinafter fully set 
forth. 

3. That on the twentieth day of November, 1912, and for a long 
time prior thereto, plaintiff was seized and possessed in fee simple, 

and in her own right, and free and clear of all and every kind 

2 of encumbrance of a certain piece or parcel of land, known 
and described as and being all of lot- fourteen in square num¬ 
bered seven hundred and twenty-eight, in the City of Washington, 
District of Columbia, said lot containing five thousand five hundred 
and ten square feet; and the plaintiff being the owner thereof, and 
the defendant Mahlon Groo being desirous to purchase the same, the 
plaintiff and the said Mahlon Groo, did on the said twentieth day of 
November, 1912 enter into a contract in writing with each other, 
wherein the plaintiff agreed to sell, and the said defendant agreed 
to buy the aforesaid lands and premises, according to the terms and 
conditions of said contract, which was as follows: 

“Washington, 1 ). C., Nov. 20, 1912. 

Received of Mahlon Groo, a deposit of Five hundred dollars, to 
be applied as part payment in purchase of Lot fourteen (14) Square 
Seven hundred and twenty eight (728), with the improvements 
thereon, known as No. — Containing 5,510 square feet, in City of 
Washington, District of Columbia. 

Price of property Fifteen thousand ($15,000) Dollars. Sold on 
the following terms: Subject to Trust of Eleven ($11,000) Thou¬ 
sand Dollars, bearing interest at rate of 5% per centum per annum, 
said note to be payable on or before two years from date of note and 
interest to be payable semi annually, balance of Four thousand 
($4,000.00) Dollars to be paid in cash. 

3 This offer is made with the provision that the owner dedi¬ 
cate for alley purposes, without cost to the purchaser, that 

small strip of land between the back of lot 14 and brick stable and 
from present public alley to the North line of said lot 14 in square 
728. Sale made subject to owner’s approval. 

Property sold as a good title, or deposit to be returned and the 
sale declared off; provided, however, that if upon examination the 
title should be found not to be a good title, and the imperfection 
is not removed by the owner so that the same shall be a good title 
within the time herein specified for settlement to be made, the cost 
of such examination shall be paid by the owner. Should title upon 
examination be found to be not good, owner shall not be liable for 
any damages caused thereby, nor shall Agent be liable for said 
damages or cost of examination of title. Examination of title (ex¬ 
cept as hereinbefore specified) conveyancing, recording, etc. at the 
cost of purchaser. 

Taxes, interest, rents, and insurance to be adjusted by calculation 
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to date of transfer. Taxes and assessments, whether levied or not, 
for special improvements already made to be Pawl by owner^ 

Purchaser is required and agrees to make full settlement in accord 
ance with the above terms of sale within 30 days from date of ap¬ 
proval bv owner, as indicated hereon. If puicln ' det>o*’t 
full settlement within the time herein specified, the depo - 
4 shall thereby be forfeited. In the event of forfeiture of de¬ 
posit the purchaser is not relieved from obligation to comp.y 
with the tenns of sale. The owner to execute the usual special war- 

'^'(Iwner to pav Norman & Robinson, Inc. three (3) per cent com¬ 
mission on sale. In event of failure of sale through the title proving 
not to be good, then the same commission shall be paid by tne 

owner to the said Norman & Robinson, Inc. , u 

If the deposit is forfeited the owner hereby agrees that one-halt 
(i/ 2 ) of the amount so forfeited shall be paid to Norman & Robinson, 

Inc., as compensation for its services. ^ 

Should the owner refuse to approve this contract within fifteen 
days from date, said deposit shall be returned to the intended pur- 

chaster. 

Made in duplicate. , , T 

NORMAN & ROBINSON, Inc., 

By -, President. 

-, Secretary. 

-, Agent for Owner. 

Approved by 

MAHLON GROO, 

Purchaser. 


Approved 11/22/12. 191 

CHARLOTTE ANITA WHITNEY, Owner. 

4. That said contract as aforesaid was duly approved and signed 
bv the parties thereto, the plaintiff and the defendant, by the twenty 
second day of Novemlier, 1012, and from that date and up to the 
present time plaintiff has always been ready and willing o 
5 do and perform each and every act of her required under and 
by the tenns of said contract, and the performance of said 
contract has only been prevented by the failure and refusal on the 
part of the defendant to conform thereto, and cam out the pro¬ 
visions thereof, on his part. That the refusal on the part of the de 
fendant to perform said contract on his part was only because of a 
certain pretended defect in the title to said lands and premises in the 
plaintiff, as will hereinafter appear more fully, and for no other 
reason as far as plaintiff has been advised or informed. That it so 
appears that said lands and premises, among other property both 
real and personal, were devised by Sue Virginia Field, in and by her 
last will and testament, dated July 1, 1899, probated November 6 , 
1901, and recorded in Will Book 52, at folio 118, of the records of 
the Probate Court of the District of Columbia, to her sister Sarah 
S. Condit-Smith, as to a two thirds interest therein for life, and at 
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the death of the said Sarah S. Condit-Smith, said two thirds interest 
in said lands and premises were by said testator devised to Mary L. 
Whitney, her sister, for life, with remainder as to said two thirds’ 
interest in fee to the children of said Mary L. Whitney, as tenants 
in common; and said testator devised the remaining one third in¬ 
terest in said lands and premises, to plaintiff, her niece, Charlotte 
Anita Whitney. That said Mary L. Wihtney, tenant for life, as to 
said two thirds interest, as before stated, is a* widow, now unmarried, 
and is more than seventy years of age, and is beyond the period of 
procreation. That heretofore, and prior to the making uf 

6 said contract sued on in this case, the said Mary L. Whitney, 
together with each and every of her children, who are as fol¬ 
lows: Mary Whitney Henry, Isabelle Violet Whitney, George Sear- 
ingen Whitney, Stephanie Whitney Cunningham, and Ethel Whit¬ 
ney Allen, bv their deed, dulv recorded in Liber 3380 folio 460 ot 
seq., of the Land Records of the District of Columbia, said deed 
being duly recorded as aforesaid January 13, 1911, conveyed said 
lands and premises to the plaintiff. Charlotte Anita Whitney. That 
said Isabella Violet Whitney and George Sewaringen Whitney, were 
at the time of the making of said deed unmarried, and said Mary 
Whitney Henry, Stephanie Whitney Cunningham, and Ethel Whit¬ 
ney Allen, were joined in the making of said deed by their husbands 
respectively, Walter II. Henry, Seymour Cunningham, and Charles 

K. Allen. And plaintiff was advised and informed for the first time 
December 19, 1912, by a communication from Norman & Robinson, 
Incorporated, acting through its President, S. R. Norman, as the 
agent for the said defendant, that because of the possibility of future 
and other issue hereafter to be born of said plaintiff’s grantor Mary 

L. Whitney, widow, and now upwards of seventy years, as herein¬ 
before stated, said deed from said Mary L. Whitney and her children, 
as hereinbefore stated, did not convey to plaintiff the full and com¬ 
plete two thirds interest in said lands and premises vested as herein¬ 
before stated by said will of said Sue Virginia Field in said Mary L. 
Whitney for life with remainder to her children. And defendant as¬ 
serted that it was the opinion of a Title Examiner of the Dis- 

7 trict of Columbia that it was possible that said Mary L. Whit¬ 
ney, widow, Jnd over seventy years of age, might hereafter 

give birth to child. That said statement of said alleged defect sub¬ 
mitted by said Norman & Robinson Inc. was as follows: 

“Copy of the report of the Title Company regarding lot 14, sq. 
728, which shows a defect in the title, as to an undivided 2/3 in¬ 
terest, to the possibility of Mary L. Whitney having a child or 
children bom to her, subsequent to the date of the conveyance by her 
and children, to said Charlotte Anita Whitney. Any child or 
children so bom, would be entitled to an interest in said property.” 

That at the time of said communication, said agent for said de¬ 
fendant, further advised the plaintiff, and agreed that the time of 
performance under the terms of said contract might be extended 
until said alleged defect of title could be cured, provided the same 
could be done within a reasonable time, and said communication is 
as follows: 
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Dec. 19, 1912. 

Mr. James M. Green, Washington, D. C. 

Dear Sir: In reference to lot 14, in square 728 we are authorized 
by Mr. Mahlon Groo to advise you that the Real Estate Title In¬ 
surance Company, report defect in title as per copy of report 
8 herewith enclosed. Mr. Groo is ready to make settlement in 
accordance with terms of agreement when defect in title has 
been cured, provided the same can be done within a reasonable 
length of time. Please call me as soon as you return to the City. 
Yours very truly, 

NORMAN & ROBTNSON, Inc., 

By S. R, ROBINSON, President.” 

That said James M. Green to whom said communication was 
addressed was the authorized agent of the plaintiff, in said matter. 

That thereupon plaintiff by and through her authorized agents 
and attorneys, declared to the defendant, and to his duly authorized 
agent and attorneys, having for him the charge of said matter, in 
respect of said contract, that said alleged defect did not in fact 
exist; that as matter of fact said Mary L. Whitney w a- * e^ entv ^ e^ 
of age and upwards, that she had been a widow for more than 
twenty years; that she was — a matter of fact beyond the period of 
procreation, and was beyond the possibility of hereafter giving birth 
to child. That thereupon plaintiff, by her said agents and attorneys 
offered to furnish to the said defendant sufficient evidence by affi¬ 
davit. to be recorded with the deed of conveyance from the plaintiff 
to the defendant of competent, able, and reputable physicians, show¬ 
ing and establishing the fact as above stated. And plaintiff denied 
that said title was for the reason as hereinbefore stated or for 
9 any reason defective or not good, and urged upon the defend¬ 
ant to take and accept said title and consummate said sale. 
Furthermore, in order to bring about a consummation of said sale, 
although denying that she was under any legal obligation so to do, 
plaintiff offered to take all necessary proceedings under section 100 
of the Code of Laws of the District of Columbia, if in the opinion 
of defendant such proceedings would meet the said pretended ob¬ 
jection; and also plaintiff further offered to give in further assur¬ 
ance, although under no legal obligation so to do, a special warranty 
deed, reciting that said Man’ L. Whitney was seventy years of age, 
that she had been for twenty years a widow, and is now beyond the 
possibility of issue, and said offer was conveyed to the agent, and to 
the attorney of the said defendant. 

Plaintiff further states that notwithstanding the facts as herein¬ 
before stated, and the further fact that said plaintiff’s title is a good 
and sufficient title; and notwithstanding the reasonable offer of the 
plaintiff to make such further assurances as hereinbefore set forth, 
yet the said defendant, for no other reason than as hereinbefore set 
forth, insisted that said plaintiff was unable to give a good and 
sufficient title because and because only of the said possibility of 
issue as hereinbefore set forth, and thereupon defendant did, through 




1 


O CHARLOTTE ANITA WHITNEY VS. MAHLON GROO. 

his said agent, on January 4th 1913, pending negotiations between 
the parties, as hereinbefore set forth, and while plaintiff was still — 
make efforts under the permission and extension of time as 

10 authorized by the said defendant as set forth in the letter of 
his said agent of December 19, 1912, hereinbefore fully set 

forth, to meet defendant’s objection as to said pretended defect in 
said title, peremptorily declared that he refused to consummate said 
sale, for the said reason as hereinbefore fully set forth, and his letter 
to that effect of January 7. 1913, is as follows: 

“Jan. 7, 1913. 

Mr. James M. Green. Washington, D. C. 

Dear Sir: Referring to deposit of $500 made by Mahlon Groo, 
upon lot 14 in square 728 under date of Nov. 20, 1912. On account 
of the owner. Miss Charlotte A. Whitney, being unable to deliver 
good and satisfactory title to said lot within the time specified in 
the contract, we are directed by Mr. Groo to demand immediate 
return of his deposit of $500. 

The terms of the contract require a payment to us of $450 com¬ 
mission to which we are legally entitled, however, on account of 
conditions that now exist in this transaction, we are willing to accept 
a compromise settlement of $300, provided litigation to collect the 
same is not made necessary, in which case we would expect full 
commission. 

Yours verv truly. 

NORMAN & ROBINSON, INC.. 

By S. R. NORMAN, President 

11 That thereupon, upon receipt of said letter plaintiff did not 
abandon her rights under said contract, but insisted upon the 

enforcement thereof, and repeated her declarations and offers here- 
inl>efore fully set forth, and offered on her part in everv way to 
keep and perform each and every condition of her required under 
and by said contract and the terms thereof, and she did by her agent 
as well as bv her attorney communicate said facts to said defendant, 
and did direct her said agent to communicate in writing with said 
defendant s agent as follows: 

“January, 11, 1913. 

Messrs. Norman & Robinson, Inc., Southern Building, City. 

Gentlemen : In further reply to your letter of January 7, 1913, 

. a c t . a % I am notified by telegram from the owner of lot 14, 
in sq. 728, she can give an absolutely clear title to the property and 
insists upon your principal completing the transaction as begun 
under the contract of sale of the property dated November 20. 1912, 
upon which you made a deposit of $500, for the purchaser. Mr 
Mahlon Groo. 

I am instructed by Miss C. A. Whitnev owner of the lot not to 
accede to your demand to refund the deposit of $500 made on ac¬ 
count of the contract. 

Mrs. Mary L. W hitney, as to whose interest the Title Companv 
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claims there is a defect in the title, is a widow, 70 years of 
12 age and therefore it is not possible that she can have issue. 

This defect, therefore, does not prevent the title, which is 
otherwise good in all respects from being a good title. Me are 
willing to furnish an affidavit of the lady herself as to her age and 
the fact that it is not possible for her, even if she should marry, 
to have any additional children. This could be filed of record in 
the Court here. In addition, the contract of sale requires a special 
warranty deed to be given, and Miss Whitney, the owner of the 
lot is prepared to incorporate in the special warranty a warranty to 
the effect that Mrs. Whitney is a widow, 70 years of age, and that 
the seller specially warrants, with respect to the possibility of Mrs. 
Whitney having any issue, and to indemnify the purchaser against 


loss therefrom. . , 

We do, however, insist upon the fact that we are able to give a good 

title, and that a court of equity would require the contract to be 

specifically performed. 

I will be glad to hear from vou regarding this matter. 

.Yours very truly, ' 


That thereupon defendant declined on his part to carry out the 
said contract on the grounds hereinbefore stated, and none 
13 other, and demanded the return of the said deposit money 
of $500, and has threatened to bring suit therefor, as will 
appear by his letter through his attorney as follows: 

“January 16, 1913. 


Mr. James M. Green. 

Dear Sir: Mr. Mahlon Groo has a claim against you for the 
sum of $500.00 the same being amount of deposit made on the 
purchase price of property located on First Street, N. E. near A, 
and I have been retained as counsel for Mr. Groo to bring suit 
unless the amount of deposit is paid Monday Jan. 20. 

The contract of sale provided for delivery of a deed to the 
property, conveying good title from the owner to Mr. Groo. It 
appears that the owner has not been able to do that, and, therefore, 
Mr. Groo desires return of his deposit, and I. therefore, as his 
attorney, hereby make demand for same. 

Yours very trulv, 

* WALTER C. BALDERSON.” 


That plaintiff has not returned said deposit, and has declined 
so to do, and retains and holds the same under the terms of said 
contract, and does not intend to return the same, even under the 
threat of said litigation, unless ordered so to do by the Court having 
jurisdiction of the subject matter thereof. 

5. Plaintiff says that as herein set forth she has at all times 
14 tendered herself ready and willing to perform all the things 
and conditions required of her to be performed, and h&« 
called upon the defendant to keep his contract of purchase, but the 
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said defendant refused and still refuses to do anything which he 
agreed to do, to make payment of the balance due upon the cash 
payment, and to execute his promissory note, and his deed of trust 
securing the same, as provided in and by the terms of said contract, 
and still refuses to carry out his said contract, although demand has 
been made upon him. 

Wherefore the premises considered, plaintiff prays as follows: 

-f* That process may issue out of this Honorable Court to the 
defendant requiring him to answer the exigencies of this bill. 

2 . That the plaintiff be adjudged and decreed to be entitled to 
a specific performance of the contract herein set forth, and that 
defendant be required on complainant tendering him a good and 
proper deed of conveyance from complainant to said defendant of 
the fee simple title to said property described in the aforesaid con¬ 
tract of sale, together with a dedication for alley purposes of the strip 
of land as shown by said contract, to do and perform the acts and 
things required by said contract of sale to be done and performed 
by defendant, and to pay to plaintiff said sum of Four thousand 
dollars less said credit of Five hundred Dollars, with interest from 

t e 16 day of January 1913; and to deliver to plaintiff his 
15 promissory note, and his deed of trust securing the same 
upon said real estate in and for the sum of Eleven Thou¬ 
sand Dollars with interest at the rate of five per centum per annum 
interest payable semi annually. ’ 

3. That said defendant be restrained and enjoined, pendente lite. 
and permanently from bringing suit against her or against her 
representative, for the return of said deposit of $500 00 

4. For such other and further relief, as the nature of the case 
may require, and as to the Court may seem meet and proper 

The defendant to this bill is Mahlon Groo. P 

CI1AH I.OTTE ANITA WHITNEY, 

KAPPLER & MERILLAT Plaintiff. 

MASON N. RICHARDSON, 

Attorneys for Plaintiff. 

District of Columbia, To wit: 

Before me personally appeared Charles H. Merillat who beine 
first duly sworn deposes and says: That he has been duly authorized 
to bring this suit, and that he is agent and attorney for the plaintiff* 
at the facts stated in said bill, are true, and that the facts 
therein stated on information and belief, he believes to be true 

CHARLES H. MERILLAT. 

16 1913 lbSCrib€d Rnd SW ° rn 10 before me this 28 day of January, 


[seal.] 


MARTIN P. WARD, 

Notary Public. 
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Demurrer. 

Filed February 12, 1913. 

******* 

The defendant says that the bill is bad in substance. 

WM. M. LEWIN, 

WALTER C. BALDERSTON, 

Attorneys for the Defendant. 

Mem.—T he matters of law intended to be argued are: 

1 . The title to the land in said bill mentioned is not a good title. 

2 . The said title was not good at the time the contract set out in 
the third paragraph of said bill was entered into. 

3. The said title was not good at the time said bill was filed. 

4. Neither at the time of the execution of said contract, nor at 

the time of the filing of said bill could the plaintiff convey 
17 to the defendant a good title to said land. 

5. During the lifetime of Mrs. Mary L. Whitney, in said 
bill mentioned, the defect in said title cannot be cured so as to render 
said contract effective. 


Decree Sustaining Demurrer , dec. 

Filed March 17, 1913. 

******* 

This cause came on to be heard at this tenn, upon the demurrer 
to the bill of complaint, and was argued by counsel; and thereupon, 
upon consideration thereof, it is this 17th day of March, A. D. 1913, 
adjudged, ordered and decreed as follows, viz: 

That the said demurrer be, and the same is hereby, sustained. 

That, leave having been granted to the plaintiff to amend her said 
bill and she having declined so to do, declaring her intention not 
to amend her said bill, the said bill is heieb\ dismissed. T^liat tfie 
plaintiff pay the costs of these proceedings, the said costs to be taxed 
bv the Clerk of this Court. 

J . THOS. H. ANDERSON, Justice. 

From the foregoing decree the plaintiff in open court noted 
18 an appeal and the same by the Court was allowed and bond 
for costs on appeal fixed in the sum of one hundred dollars 
or a cash deposit for costs on appeal with the Clerk in lieu of a 

bond in the sum of fifty dollars. 

THOS. H. ANDERSON, Justice. 

Memorandum. 

March 24. 1913.—$50 deposited in lieu of appeal bond. 

2—2543a 
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Assignments of Error. 

Filed March 25, 1913. 

******* 

_The said above plaintiff, assigning error in the decree of the 
1/' day of March A. D. 1913, in the above entitled cause, conform¬ 
ably to the rule of the Court of Appeals of the District of Columbia 
in that behalf made and provided, respectfully submits that in and 
by said decree the Court erred as follows: 

1. In sustaining the demurrer filed in this case, and in dis¬ 
missing the bill. 

2. In not overruling said demurrer. 

19 3. In not holding as matter of law that plaintiff was en¬ 
titled upon the facts as alleged in the bill to show as matter 

of fact that plaintiff was incapable of further issue. 

4. In not holding as matter of law that plaintiff was under the 
facts as alleged in said bill incapable of further issue. 

5. In not holding upon the facts as set forth in said hill that 
plaintiff was entitled to the relief as prayed for in and by said bill. 

b. In not holding that the possibility of a widow over seventy 
years of age remarrying and having children is so unreasonable a 
doubt as to title that it will not bar specific performance, and in not 
holding the alleged doubt as to title trivial, and a mere colorable 
objection, raised to performance of the contract. 

KAPPLER and MERILLAT. 
MASON N. RICHARDSON, 

Attorneys for the Plaintiff. 

Designation of Record. 

Filed March 25, 1913. 

******* 

1 . The clerk will please prepare the record for appeal in the 

above entitled cause, to the Court of Appeals of the District 

20 of Columbia, to consist of the following records: 

1 . The original bill. 

2 . The demurrer. 

3. The Court’s decree. 

4. The assignment of errors. 

5. The fact as to filing of bond, approval thereof, and date 
b. this designation. 

KAPPLER A MERILLAT, 

MASON N. RICHARDSON, 

Attorneys for Plaintiff. 

Copy hereof served attorney for defendant, March 25, 1913 

MASON N. RICHARDSON, 

Attorney for Plaintiff. 









am 

u 
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21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

1 , John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20 , both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 31570 in Equity, wherein 
Charlotte Anita Whitney is Plaintiff and Mahlon Groo is Defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of April, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court, No. 
2543. Charlotte Anita Whitney, appellant, vs. Mahlon Groo. Court 
of Appeals, District of Columbia. Filed Apr. 9, 1913. Henry W . 
Hodges, clerk. 



April Term, 1913. 


Charlotte Anita Whitney, 

Appellant , 
vs. 

Mahlon Groo, 

Appellee. 


"\ 


>No. 2,543. 


BRIEF FOR APPELLANT. 


Mason N. Richardson, 
Kappler & Merillat, 

Attorneys for Appellant. 
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Charlotte Anita Whitney, 

Appellant, 

vs. ►No. 2,543. 

Mahlon Groo, 

Appellee. ^ 


BRIEF FOR APPELLANT. 

Statement of Case. 

This is an appeal from a final decree (Rec., p. 9) sus¬ 
taining a demurrer filed by appellee (p. 9) and dismiss* 
ing a bill filed by appellant seeking by specific perform¬ 
ance to compel appellee to perform a contract (p. 2) 
whereby he paid $500 as part payment on the purchase 
for $15,000 of a house and lot known as lot 14, square 
728, Washington City, the seller agreeing to give a “good 
title” or the deposit to be refunded and the purchaser to 
complete the contract within thirty days. The contro¬ 
versy raises the question whether a title is good and 
specific performance should be decreed where the oniv 
defect in title claimed to exist is that a widow seventy 
years of age may have hereafter children bom to her 
who would be entitled to an interest in the property, the 
seller offering by affidavit of her mother, the widow in 
question, and her own deed to record the fact that Mrs. 
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Whitney, mother of appellant, was a widow, 70 years of 
age, and “that it is not possible for her, even if she should 
marry, to have any additional children.” 

The bill alleged that prior to and on Nov. 20, 1912, 
plaintiff (appellant here) was seized in fee in her own 
right and free and clear of all and every kind of en¬ 
cumbrance of lot 14, square 728, in Washington City, 
and on that date through an agent sold the property to 
the appellee Groo by written contract. The contract was 
set forth in the bill and shows a payment by appellee of 
$500 as a deposit and part payment on the $15,000 pur¬ 
chase price of the property, on which a deed of trust of 
$11,000 was to remain for two years. The property was 
sold as “a good title,” and if on examination “the title 
should be found not to be a good title,” the deposit was 
to be refunded and title examination costs defrayed by 
appellant. Settlement was to be made within 30 days, 
failure to make settlement (p. 3) to involve forfeiture 
of deposit, but the purchaser, however, not to be “re¬ 
lieved from obligation to comply with the terms of sale.” 

The bill set forth the refusal of appellee to complete 
his purchase because of a pretended defect in the title. 
It averred that appellant derived a third interest in the 
property through the will of Sue Virginia Field and that 
the other two-thirds came to her by deed from her 
mother, Mary L. Whitney, and each and every of Mary 
L. Whitney’s children, namely, Mary Whitney Henry, 
Isabelle Violet Whitney, George Swearingen Whitney, 
Stephanie Whitney Cunningham and Ethel Whitney Al¬ 
len, the husbands of the three married children joining 
in the deed, the title to this two-thirds prior to the deed 
having been by will of Sue Virginia Field vested in 
Mary L. Whitney for life with remainder in fee to the 



children of Mary L. Whitney as tenants in common. 
The bill averred that “said Mary L. Whitney, tenant for 
life as to said two-thirds interest, as before stated, is a 
widow now unmarried, and is more than seventy years of 
age, and is beyond the period of procreation." It said 
that appellant Dec. 19, 1912, was informed for the first 
time by the agent of appellee that “because of the pos¬ 
sibility of future and other issue to be borne of plain¬ 
tiff’s grantor, Mary L. Whitney,” the deed from Mrs. 
Whitney and her children did not convey the full two- 
thirds interest and asserted as the opinion of a title ex¬ 
aminer that there was a defect in the title as to an un¬ 
divided two-thirds interest in “the possibility of Mary 
L,. Whitney having a child born to her.” It averred that 
thereupon appellant informed appellee the “alleged de¬ 
fect did not in fact exist; that as matter of fact said 
Mary L. Whitney was 70 years of age and upwards, 
that she had been a widow for more than 20 years; that 
she was as a matter of fact beyond the period of pro¬ 
creation, and was beyond the possibility of hereafter giv¬ 
ing birth to child,” and offered to furnish sufficient evi¬ 
dence by affidavit to be recorded with the deed of con¬ 
veyance from competent and reputable physicians es¬ 
tablishing the fact, also offering, although under no such 
legal obligation, to perfect title if desired under section 
100 of the Code and to give a special warranty deed re¬ 
citing that Mary L. Whitney “was 70 years of age, that 
she had been for twenty years a widow, and is now be¬ 
yond the possibility of issue.” It averred appellee re¬ 
fused to complete his bargain, insisting the title was not 
good “because and because only of the said possibility 
of issue,” and on Jan. 7, 1913, peremptorily refused to 
continue negotiations and demanded return of his de- 
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posit because appellant was “unable to deliver good and 
satisfactory title to said lot within the time specified in 
the contract/' The appellant on January 11, 1913, again 
urged appellee to take title and said: “We are willing to 
furnish an affidavit of the lady herself as to her age and 
the fact that it is not possible for her, even if she should 
marry, to have any additional children. This could be 
filed of record in the Court here.” Appellant also offered 
to incorporate in the deed a warranty that “Mrs. Whit¬ 
ney is a widow, 70 years of age and that the seller 
specially warrants with respect to the possibility of Mrs. 
Whitney having any issue, and to indemnify the pur¬ 
chaser against loss therefrom.” It averred that instead 
of complying with his contract appellee on January 16, 
1893, threatened suit to recover his $500 deposit. It al¬ 
leged appellant “has at all times tendered herself ready 
and willing to perform all the things and conditions re¬ 
quired of her to be performed,” but that appellee refused 
to complete the purchase and accordingly appellant sought 
relief by way of specific performance. 

The appellee demurred to the bill setting forth that it 
was bad in substance because neither at the time of con¬ 
tract nor at the filing of the bill could appellant give a 
good title and that the defect could not be cured in Mrs. 
Whitney’s lifetime. Justice Anderson sustaining the de¬ 
murrer and dismissing the bill the present appeal was 
taken. 


Argument. 

The demurrer admits the facts pleaded. It therefore 
concedes that by will and by good and sufficient deed 
from Mrs. Whitney and all her children there was vested 
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in appellant an entire and good title to the premises un¬ 
less other and hereafter born children come to Mrs. 
Whitney, as to whom the demurrer admits that she has 
been a widow over 20 years, is past 70 years of age, is 
beyond the period, in her, of procreation, and that it is 
not possible for her to have issue, that appellant offered 
by deed of herself and affidavit of Mrs. Whitney and 
physicians to have these facts spread upon the official 
land records and to specially warrant the title against 
future bom issue of Mrs. Whitney. The contract calls 
simply for a good title. The issue thus presented for de¬ 
termination it is submitted is simply whether a pur¬ 
chaser can evade completing his bargain by raising the 
objection that a widow of 70 past the procreative period, 
in her, may, by possibility, have issue. It seems to us an 
application of a little common sense and accepted doc¬ 
trines of the course of nature to the established princi¬ 
ples of the law of specific performance disposes of the 
controversy. The law is supposed to be the embodiment 
of reason and of common sense applied to the affairs ot 
life. To hold an old lady beyond 70 may marry and 
have child seems to counsel in this age quite as foolish 
as the arrest, set forth in students text books, of the sur¬ 
geon attending the stricken man in the streets for viola¬ 
tion of the law making it a capital offense to let blood 
in the public streets of Bologna. The ruling of the Court 
below must have proceeded from the Court confounding 
and applying principles set forth in the old days of feu¬ 
dalism and strict entailing of estates and the miracle of 
the Biblical story of Sarah instead of applying the more 
modern doctrines favoring the free alienation of land at 
its fair price, and acceptance of modem knowledge as to 
possibilities and probabilities of conception. 





A good title does not mean a title perfect of record. 
It means a marketable title, one free in fact from rea¬ 
sonable doubt, not that it must be beyond the possi¬ 
bility of captious and frivolous objection. 

The rule as to specific performance is referred to in 
this jurisdiction in McCaffrey vs. Little, 20 App. D. C., 
116, thus: 

“The purchaser at a judicial sale will not be 
compelled to take a doubtful title. While the 
purchaser at such a sale will not be relieved of 
his purchase because there may be remote danger 
founded on objections to the title of the trustees 
apparently trivial, it is not necessary that the dan¬ 
ger shall be apparent and imminent. * * * 

The contingency of subsequent contest inheres 
in every case of probate where the testator may 
have died leaving minors among his heirs at law, 
and to permit it to be raised as a substantial ob¬ 
jection to the specific enforcement of contracts 
of purchase, in the absence of any circumstances 
tending to excite belief, or even suspicion, of 
probable grounds, zvould create a serious re¬ 
straint upon alienation. In the absence of such 
circumstances the objection would seem a trivial 
one that ought not to arrest performance. ,, 

While the court may exercise its discretion to refuse 
specific performance and will not expose a purchaser to 
litigation, even though it believe he would prevail in the 
litigation, still it must act not capriciously or arbitrarily, 
but according to settled principles of equity under the 
particular facts, and if the doubt is not a “reasonable 
doubt,” the vendor is as much entitled to a decree as in 
any other case. 

Wesley vs. Ells, 177 U. S., 370-76. 
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The law constantly acts upon presumptions, and does 
not hesitate where a matter is definitely and conclusively 
established to act on the ascertained and settled fact. 

In the instant case it is submitted the alleged doubt is 
not a “reasonable doubt,” but a wholly capricious one 
which never would be raised if the purchaser had not 
changed his mind as to the value of his bargain, as is evi¬ 
denced by his letters written in January demanding re¬ 
fund of his deposit and insisting title had not been mace 
good in time and refusing to permit his alleged doubts 
to be removed under Code Section 100. 

What is a reasonable doubt has been considered by 
the courts in a number of cases and they show that a 
bare possibility is not a reasonable doubt nor an event 
which, while within the realm of contingencies, is one 
extremely improbable and not according to human ex¬ 
perience. 

In Gill vs. Wells, 59 Md., 495, the court said: 

“The threat or even the possibility of a contest 
over the title to land will not be sufficient to pre¬ 
vent the vendor by specific performance com¬ 
pelling the purchaser to take the land. The doubt 
must be considerable and rational, such as would 
and ought to induce a prudent man to pause and 
hesitate; not based on captious, frivolous and 
astute niceties, but such as to produce real bona 
fide hesitation in the mind of the Chancellor. 

Would any intelligent person applying common sense, 
and not decisions whereby the courts sought to aid the 
free alienation of land and overcome the statute dc 
donis conditionalibus, have any real bona fide hesitation 
if asked whether a woman of seventy thereafter would 
marry and bear children? 
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In Moser vs. Cochrane, 107 N. Y., 35, specific per¬ 
formance was resisted on two grounds, first, that the 
vendor inherited the property within three years from an 
intestate whose estate had not been closed so that the 
realty would be liable for debts if any later debts should 
be proved and the personal estate should be insufficient 
to meet them; and second, that there was a possibility a 
will might be discovered before the lapse of four years 
from date of death, and if so, it would govern the dis¬ 
position of the property and render void the conveyance 
to plaintiff. 

Evidence was taken and of it the court said that it 
failed utterly to show either any outstanding unpaid 
debts or an insufficient personal estate. It upheld exclu¬ 
sion of evidence of plaintiff’s inability to procure a loan 
on the property and that of lawyers familiar with such 
questions that they regarded a title from an heir within 
the period named as unmarketable, saying: “If the facts 
proved justified the inquiry the question was one for the 
court to answer. The opinion of conveyancers against 
it is quite immaterial.” 

In course of its opinion that the vendor was entitled 
to a decree of specific performance, the court said: 

“The appeal is resisted on evidence and find¬ 
ings which allow no reasonable doubt as to the 
title offered, even if they do not exclude the pos¬ 
sibility of injury to the vendee. * * * p. 41. 

As the law does not regard trifles a bare possi¬ 
bility that the title may be affected by the existing 
causes which may subsequently be developed, 
when the highest evidence of which the nature of 
the case admits, amounting to a moral certainty, 
is given, that no such cause exists, will not be 
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regarded as a sufficient ground for declining to 
compel a purchaser to perform his contract.” 

In Cambrelling vs. Purton, 125 N. Y., 610, the court 
held: 


“A purchaser at a judicial sale is entitled to a 
marketable title, that is, one free from reason¬ 
able doubt. 

If the existence of the alleged fact, which is 
claimed or supposed to constitute a defect in or 
cloud upon the title, is a mere possibility, or the 
alleged outstanding right is but a very improb¬ 
able or remote contingency, the court may, in the 
exercise of a sound discretion, compel the pur¬ 
chaser to complete his purchase. 

The facts in the case to which the court ap¬ 
plied the foregoing rule were that one John Col- 
vill, who at the time he disappeared was unmar¬ 
ried, had been for some years a hard drinker 
given to periodical sprees which had so under¬ 
mined his vital organs that his physician advised 
him another spree probably would kill him and 
that under favorable circumstances he probably 
could not live a year. In June, 1874, his fiancee 
died and he disappeared and, though diligently 
searched for, no trace of him was found. His 
father died four years later. In 1882 on an ap¬ 
plication for administration on his father’s es¬ 
tate he was published against and after testi¬ 
mony taken establishing John’s habits, condition 
and disappearance, his sister was appointed ad¬ 
ministratrix, and in 1884 in partition proceed¬ 
ings, he was published against and the court held 
John dead intestate and distributed the proceeds 
to his brothers and sisters. The purchaser de¬ 
clined to take title claiming that while John doubt¬ 
less was dead, he may have survived his father 
and may have then died, leaving a widow or 
children surviving or a last will. 
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Applying the foregoing rule to the foregoing 
summarized facts the court ordered specific per¬ 
formance, and that the purchaser take the title 
and pay the purchase price. The appellate court 
held, 


‘We think from the undisputed evidence in 
this case that the fact claimed to constitute the 
only defect in the title is such a very remote 
and improbable, contingency and is such a 
slender possibility only, that it is a proper case 
for the application of the principle and that the 
courts were right in refusing to relieve the 
purchaser from the obligation to perform his 
contract.’ ” 

In Lyddall vs. Weston, 2 Atkyns 19, Chancellor Hard- 
wicke said: 

“This is one of the cases of willingness and 
unwillingness in a purchaser. It is the business 
of this court to carry such agreements into exe¬ 
cution, and it must govern itself by a moral cer¬ 
tainty, for it is impossible in the nature of things 
there should be a mathematical certainty of a 
good title. Held therefore the fact of a reser¬ 
vation in the crown of minerals, where there had 
been no search for minerals for over a hundred 
years did not show a probability that would pre¬ 
vent specific performance.” 

Webb vs. Chisholm, 24 S. C., 487. 

A purchaser cannot be compelled to take a doubtful 
title, but the court acts on moral certainty, and a pur¬ 
chaser will not be permitted to object to a title on ac¬ 
count of a bare possibility. 

Laurens vs. Lucas, 6 Rich. (S. C.), 217, 22. 







In Schermerhorn vs. Niblo, 2 Bosworth (N. Y.), 161, 
held: In an action by vendors to compel the specific per¬ 
formance of a contract for the purchase of real estate 
the relief asked will be granted, even though there be a 
bare possibility that the title may be affected by existing 
causes which may be subsequently developed, provided 
the highest evidence of which the case admits, and 
amounting to a moral certainty, be given, that no such 
causes exist. 

Ferry vs. Sampson, 112 N. Y., 417. 

The purchaser at a partition sale refused to take the 
property on the ground that one Robert W. Armstrong, 
a devisee under the will of his father, was not shown to 
be dead or to have died intestate or without a widow or 
issue surviving him. 

The facts show the father died in February, 1833, and 
his will was proved the following March. Robert W. 
Armstrong left home, then unmarried, in 1842, aged 21. 
He returned to New York that year and left again, 
writing his mother frequently. In 1846 he wrote her 
from Missouri stating he was on his way home via New 
Orleans. This was the last ever heard from him. His 
mother believing she was entitled and that her son was 
dead erected houses on the land and died in 1859. The 
family never heard that Robert had been married and no 
widow or issue ever claimed his interest. 

The court said: 

“It is possible that Robert W. Armstrong may 
be living or may have died leaving a widow and 
children. If so, the title is imperfect. 
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“The presumption of the death of Robert W. 
Armstrong intestate and without widow or chil¬ 
dren surviving is upon the facts disclosed very 
strong, amounting to scarcely less than a cer¬ 
tainty * * *. It is extremely improbable 

that he did not learn when here of his interest in 
his father’s will. The presumption of his death 
does not depend simply upon the lapse of time. It 
is enforced by the fact that he had a valuable in¬ 
terest in his father’s estate which if living he 
would according to common experience long since 
have asserted and claimed. But for forty years 
it has been in undisputed possession of his mother 
and collateral kindred without claim by him or 
widow or issue. It is scarcely conceivable that if 
he had a wife or children he would not have in¬ 
formed them of his inheritance. It is well set¬ 
tled that a purchaser on a judicial sale is entitled 
to a marketable title, that is, a title free from 
reasonable doubt, and courts are not disposed to 
compel a purchaser to take title where a doubt¬ 
ful question of fact relating to an outstanding 
right is not concluded by a judgment under which 
the sale is made. But the rule is not absolute 
that a disputable fact not determined by the judg¬ 
ment is in every case a bar to the enforcement 
of the sale. It depends in some degree on dis¬ 
cretion. If the extent of the alleged fact sup¬ 
posed to cloud the title is a possibility merely, or 
the alleged outstanding right is a very improbable 
or remote contingency, which, according to ordi¬ 
nary experience, has no probable basis, the court 
may compel the purchaser to complete his pur¬ 
chase. It is needless to say that the discretion is 
to be carefully and guardedly exercised and only 
where the case is free from doubt. We think 
circumstances in this case point unequivocally to 
the death of Robert W. Armstrong long before 
the partition sale leaving no widow or children 
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surviving, and that it is beyond reasonable doubt 
that his title passed by his death to his mother 
and his brothers and sisters and other defend- 
ants.” 

On the whole, we think the objection of the purchaser 
was untenable and that according to the rules of equity 
applying in such cases, he ought not to have been re¬ 
leased from his purchase, and the decree below is re¬ 
versed. 


Helreigel vs. Manning, 97 N. Y., 59. 

The whole evidence leaves the case free from any rea¬ 
sonable doubt that the plaintiff’s deed would convey a 
good title and hence notwithstanding the apparent defect 
in the chain of title as shown by the records the defend¬ 
ant could not justly refuse to perform his agreement. 
The purchaser cannot justify his refusal to perform his 
contract by a mere captious objection to the title ten¬ 
dered him; nor is it sufficient for him when the jurisdic¬ 
tion of an equity court is invoked to compel him to per¬ 
form his contract merely to raise a doubt as to the ven¬ 
dor’s title. Before he can successfully resist perform¬ 
ance of his contract on the ground of defect of title there 
must be at least a reasonable doubt as to the vendor’s 
title—such as affects its value and would interfere with 
its sale to a reasonable purchaser and thus render the 
land unmarketable. A defect in the record title may 
under certain circumstances furnish a defense to the pur¬ 
chaser. But there is no inflexible rule that the vendor 
must furnish a perfect record or paper title. It has fre¬ 
quently been held that defects in the record or paper title 


I 
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may be cured or removed by parole evidence, the court 
citing a number of cases. 

Todd vs. Union Dime, etc., 128 N. Y., 636. 

A purchaser of real estate is not entitled to demand a 
title absolutely free from all suspicion or possible de¬ 
fect. He may claim simply a marketable title, that is, one 
which a reasonable purchaser, well informed as to the 
facts and their legal bearings, willing and anxious to per¬ 
form his contract, would, in the exercise of that pru¬ 
dence which business men ordinarily bring to bear upon 
such transactions, be willing to and ought to accept. 

Hedderly vs. Johnson, 42 Minn., 443. 

The doubt that shall stand in the way of specific per¬ 
formance, as to a matter of law, must be at least fairly 
debatable, one upon which the judicial mind would hes¬ 
itate before deciding it. As to a matter of fact, if there 
is no doubt as to how the fact is, and the fact may be 
readily and easily shown at any time, the title is not ren¬ 
dered doubtful by depending upon it. 

Counsel concede that where the title depends upon 
facts, and those facts may be obscure or difficult of proof, 
a court may refuse specific performance, but in the case 
at bar no such difficulties exist and tender has been made 
of such proof and recordation thereby as part of the 
claim of title. 

Conley vs. Finn, 171 Mass., 70-72. 






“The general rule is, that, in order to maintain 
a suit for specific performance against a pur- 






chaser of real estate, the plaintiff must show that 
the title is good beyond a reasonable doubt. But 
the mere possibility or suspicion of a defect is 
not enough to relieve a purchaser from liability 
under his contract. Justice Devens says of the 
doubt which will relieve a purchaser of real es-: 
tate from his obligation specifically to perform 
his contract, that it ‘must be reasonable, and such 
as would cause a prudent man to pause and hes¬ 
itate before investing his money/ It would be 
seldom that a case could occur where some state 
of facts might not be imagined which, if it 
existed, would defeat a title. When questions as 
to the validity of a title are settled beyond rea¬ 
sonable doubt, although there may be still the 
possibility of a defect, such mere possibility will 
not exempt one from his liability to complete the 
purchase he has made. It would be often prac¬ 
tically impossible for a party to negative all ob¬ 
jections which might be imagined, and which, if 
they existed, would defeat his title. 

“We are of opinion that there is no reasonable 
doubt that the title of the present plaintiffs is 
good, and that the defendant can take it without 
special risk of being put to expense to defend his 
right against unknown claimants who may ap¬ 
pear hereafter.” 

Greffet vs. Williams, 21 S. W., 459. 

This was a case where the defect, if any, in title arose 
from the fact that one Henry McKee may have had 
living at the time of his son Benjamin’s death, relatives 
who would have been as near of kin to him as an uncle, 
one Louis Roy. The court held: 

“This is a bare possibility, but not reasonably 
probable. The whole of the evidence tends to 
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show that his father, Henry McKee, died some 
time in the fifties, after 1852, without any lineal 
descendants except the said Benjamin; that he 
was an emigre from Ireland who had been in this 
country many years; that when he died so far as 
it can be shown by reputation in his family, he 
had neither father, mother, brother or sister liv¬ 
ing. He has now been dead about 40 years and 
no such relative has yet turned up. The plaintiff 
has been in possession of the premises for more 
than 15 years and we do not think the defend¬ 
ant had the slightest ground to apprehend any 
annoyance whatever from any person claiming 
title to any interest in the land through relatives 
of Henry McKee, deceased.” 

The English rule is to apply the principle that the 
law will not presume impossibility of issue only where 
its application would defeat interests of living per¬ 
sons. The rule is never applied in modem times to 
prevent alienation. The modem English rule is to 
permit alienation and distribution wherever science 
has shown women clearly are beyond child bearing. 

The doctrine that the law will never presume impos¬ 
sibility of issue has its origin in feudal days in England. 
Its first enunciation was in Coke on Littleton, and it 
there found its way into Blackstone’s. 

Blackstone’s Commentaries, Book 2, Ch. 8, sub. chp. 
II, star page 125, when, discussing the estate of tenant 
in tail after possibility of issue extinct, the author says: 

“This estate must be created by the act of 
God, that is, by the death of that person out of 
whose body the issue was to spring; for no limi¬ 
tation, conveyance, or other human act can make 
it * * * a possibility of issue is always 
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supposed to exist, in law, unless extinguished by 
the death of the parties; even though the donees 
be each of them an hundred years old.” 

When the barons of England tied up the land and the 
judges, making the law, endeavored to prevent perpetui¬ 
ties in landed estates and indefinite entailment of estate 
consequent upon the statute de donis conditionalibus and 
its resultant creation of estates tail the judges, inasmuch 
as the life tenant under the statute of fines and recov¬ 
eries had a right to convert the life estate before possi¬ 
bility of issue extinct into a fee and thereby bring the 
land into alienability, whereas after possibility of issue 
extinct the estate would be narrowed at once to a life 
estate held as set forth by Blackstone above. The doc¬ 
trine was limited in effect to its operation on perpetui¬ 
ties, with alienation as an objective. The English au¬ 
thorities now that estates tail are abolished, except as the 
rule against perpetuities may be concerned, now hold that 
in a case like that at bar they will be guided by the prob¬ 
ability or not of issue. 

In re White, White vs. Edmond, 1 Ch. Div. 
(L. R., 1901), 570. 

One White by will bequeathed certain lease-hold 
houses to trustees upon trust for his daughter Anna for 
life, and upon her death in trust for all Anna’s children 
attaining 21 years of age. Anna was born in 1844, mar¬ 
ried in 1866 a man named White by whom she within a 
short time had one son, the husband dying in 1890. She 
and this son, now 34 years, called on the trustees to trans¬ 
fer the trust premises to them, and a bill was filed to have 
the trustee directed so to convey. 
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The Chancery Court said the question to be deter¬ 
mined is whether a lady 56 years and 3 months old “is 
to be taken to be past the age of child-bearing.” The 
material cases to be considered it said were Haynes vs. 
Haynes, wffiere it was held a spinster 53 years and 2 
months old must be presumed to be past the age of child 
bearing, but in wffiich the headnote queried whether this 
age limit was not too low; in re Widows’ Trust where 
Vice Chancellor Malons made the presumption as to a 
widow of 55 years 4 months who had never had any 
children and as to a spinster 53 years 9 months; in re 
Millner's Estate of a lady 49 years and 9 months who 
had been married 26 years without issue; Davidson vs. 
Kenyton, spinster, 54 years, and Lyddon vs. Ellison, 
spinster, 56 years. The court said these cases should be 
applied also where there were cases of widows who had 
had children. 

The two contrary cases it said were distinguishable, 
being Croxton vs. May, 54 years and 6 months, where 
the married life had been practically only three years, 
and there the absence of capacity to bear children had 
not been sufficiently proved, and in re Hocking, where 
“the principle laid down is that the court will not make 
the presumption for the purpose of depriving a living 
person of a possible interest. Lindley, M. R., says: Tf 
property is given to A in the event of B having no chil¬ 
dren, can A claim that property before the death of B? 
My answer is, no, neither at law nor in equity, unless B’s 
possible child is the only person who can deprive A of 
the property. When that is the case, the Court of Chan¬ 
cery has ordered funds under its control to be paid to A 
when satisfied that B owing to her age, can have no 
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child/ The case before me is exactly within that excep¬ 
tion. The son has attained 21 and his interest is vested. 
If Mrs. White has more children who attain 21 the prop¬ 
erty, instead of passing wholly to him, will be partially 
divested and will pass to him and the other children, but 
Mrs. White’s possible child who attains 21 is the only 
person who can deprive him of any part of the property. 
In giving the whole to him the court is not depriving any 
living person of a possible interest. In my opinion in re 
Hocking, does not apply to this case, and I hold that the 
plaintiffs are entitled to have the funds paid to them.” 

In re Lowman, 2 L. R., Ch. Div., 1895, p. 348- 
65. 

In this case, arising under a will entailing an estate, the 
question (p. 365) was whether a certain fund should be 
distributed to a son of Flora Pester prior to the death 
of one Ellen Pester on the ground that while Ellen’s is¬ 
sue would be entitled if she had any that the facts were 
that at the time the tenant for life died Ellen was 66 
years old, and now was 70 years old and unmarried. 

The court by Lindley, L. J., held: “The question is, 
who is entitled to the income of the fund which is given 
in default of her issue to the child of Flora Pester? It 
has been decided that with reference to the rule against 
perpetuities the court will regard any living person, how¬ 
ever old, as capable of having children. On the other 
hand, the court is constantly in the habit of paying money 
out of court to persons contingently entitled to it in the 
event of a woman not having children, if she is well past 
the age of child bearing. In such cases the court acts on 
the common knowledge of mankind and on the presump- 
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tion amounting almost to a certainty, that she will not 
and in truth cannot have a child. In my opinion the 
court may properly act on that presumption in the pres¬ 
ent case.” 

That counsel has stated correctly the English doctrine 
is shown by in rc Dawson, 39 Ch. Div. (L. R*» 1888^, 
p. 164, where the court refused in considering a case in¬ 
volving the doctrine of perpetuities to assume “the im¬ 
possibility of issue,” but said in some cases as a matter o^ 
convenience of administration chancery “regards the high 
degree of improbability, and it has come now to be fixed 
somewhere about the age of fifty-four, although the cir¬ 
cumstances may still be inquired into. But with regard 
to the rule against perpetuities a high degree of probab¬ 
ility or improbability will not do.” 

In the following cases it was presumed a woman was 
past child bearing: 

Long vs. Hodges, Jac., 585, 69 years; Miles 
vs.. Knight, 12 Jur., 666, 68; Brown vs. Pringle, 
4 Hare, 124, 66; Dodd vs. Wake, 5 DeG. & Sm., 
226, 65; Brandon vs. Woodthorpe, 10 Beav., 463, 
63; Davis vs. Bush, 8 Jur., 1114, 59; Edwards vs. 
Tuck, 23 Beav., 271, 57; Lyddon vs. Ellison, 19 
Beav., 505, 56; Forty vs. Reay, 1 Dart’s V. & P. 
(4th Ed.), 320, 53; Groves vs. Groves, 12 W. R., 
45, 50. 

The few cases where the courts in the United States 
have held that a woman will not be presumed past child 
bearing are all based on List vs. Rodney, 83 Pa. St., 483- 
92. There the court in a suit for specific performance 
found two defects in the title, of which the first was that 
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if any of the children then living should die during the 
life of Mrs. Rodney, leaving lawful issue, the title of 
such issue would not be barred by the deed of their 
parent, the parent being a child of the Rodney’s. 

The second was that if children should thereafter be 
born to Mrs. Rodney the title would not be good. The 
fact that Mrs. Rodney was 75 it held did not preclude 
the event, but on examination of the case, it will be 
found to have been based on decisions, in Blackstone’s 
day when estates tail prevailed in England, as, at the 
time of List vs. Rodney, they did in Pennsylvania, which 
State was the only one that recognized the doctrines of 
estates tail and fines and recoveries, these, not being 
abolished in Pennsylvania until recently. It is sub¬ 
mitted therefore that List vs. Rodney is an exception to 
the American rule, based on Pennsylvania’s long adher¬ 
ence to the ancient English land tenure system and should 
not be followed where, as in the United States and in 
England at the present day the reason for the ancient 
legal ruling no longer exists. 

List vs. Rodney put the reason for the English rule 
partly on the supposed indelicacy of evidence as to a 
woman’s capacity for child bearing. It is submitted that 
in this day there is no reason for any false modesty as to 
recording the fact of a woman 70 years of age being 
incapable of child bearing nor for the court, which fre¬ 
quently acts on matters of common knowledge, so acting 
in this case. 

The case of Flora vs. Anderson, 67 Fed., 182, which 
may be cited as adopting List vs. Rodney will be found 
to be a case really of obiter, following List vs. Rodney 
supra, but without an analysis of the reasons therefor. 
It will be found that the allegation of the intention to in- 
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elude an illegitimate child was based upon the presump¬ 
tion from age alone that a woman not yet 50 years of 
age was beyond the capacity for child bearing. It may be 
conceded the court should not so presume of a woman of 
50 or 55 years and, yet the court unhesitatingly make its 
finding of a woman of 70. 

In New York and New Jersey the courts have not fol¬ 
lowed List vs. Rodney. 

Macomb vs. Miller, 9 Paige (N. Y.), 265, was a suit 
in specific performance for the sale of certain real estate 
in New York City which the purchaser refused to take 
on the ground that the title was defective in that it ap¬ 
peared, one Pell had devised the property in question 
to Mrs. Macomb for life, and after her death to her 
children in case she should have any. The one child 
born to Mrs. Macomb died and at the time of the con¬ 
tract of sale the bill alleged she was about 55 years of 
age and that it was physically impossible she should have 
children. 

Specific performance was decreed and that decree was 
affirmed in Miller vs. Macomb, 26 Wendell (N. Y.), 
228. 

In Male vs. Williams, 48 N. J. Eq., 33, a testator be¬ 
queathed a fund to be put out at interest until M. J. A.’s 
children should become of age “but if M. J. A. die leav¬ 
ing no child or children, then the above legacy that was 
to have been equally divided amongst them with the in¬ 
terest thereon to be paid unto the trustees of the Orphan 
Asylum,” etc. M. J. A. married, had six children, of 
whom two died, and her husband died. The youngest 
child became of age. She reached 68 years, and twenty 
years ago, experienced the physical change in women 
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beyond which they do not bear children/’ Held, that 
each child at birth took a vested indefeasible interest, 
subject to opening to let in after born children, but that 
“as it is established M. J. A. will not have another child, 
there is no reason why the legacy should not be paid 
over,” the court adding: “All Mrs. Williams’ children 
have reached the age of 21 years, and her physical con¬ 
dition, which might have been presumed from her age 
alone, precludes the possibility of her having another 
child.” 

Appellee, as the bill avers, evidently intends to claim 
some title company or title examiner has reported the 
title as defective because of the possibility of Mrs. Whit¬ 
ney hereafter having children. Counsel believe they 
have shown that she cannot have further children by the 
averments of their bill and which the demurrer admits, 
and that the court will judicially recognize the fact. 
Whether any title company has so reported or not the 
court and counsel do not know, but if so, their opinions 
would not be admissible. 

See Moser vs. Cochrane, 107 N. Y., 35. 

Montgomery vs. Pac. L. Co., Bureau 94, Calif., 
284. 

Mead vs. Altgeld, 33 Ill. App., 373. 

Atkinson vs. Taylor, 34 Mo. App., 442. 

Murray vs. Ellis, 112 Pa. St., 485. 

If any adverse report has been made it is to be noted 
the title examiner reports only the record state of the 
title, and no title company w r e believe will report a title 
defective in fact where it is established to its satisfaction 
that the record title is defective only in that issue to be 












bom of a woman 70 years of age would have an interest 
in the property. And that the facts can be shown to es¬ 
tablish a good title despite the record has been estab¬ 
lished by the cases heretofore cited. No defect other 
than that herein referred to can be set up for the reason 
that the law is that a vendee must set up specifically the 
defects claimed in the title, and the case must rest upon 
the defects alleged. None other than alleged as matter 
of fact exist in the instant case. 

The principle here involved is a principle of general 
law and general interest, and as to such the rule in spe¬ 
cific performance is that the Appellate Court will decide 
for itself whether the claimed defect is substantial or not 
and will, where the defect is in its opinion unreason¬ 
able, ignore the doubt raised or attempted to be raised by 
the lower court and decide the case upon the principles 
applicable. There being no reasonable expectation or 
even a possibility of birth of another child to Mrs. Whit¬ 
ney and appellant being entitled to a price based on a 
good title and to have a contract fairly and honestly en¬ 
tered into performed, and to fairly and freely alien the 
real estate, we ask a reversal of the decision below. 

Respectfully submitted, 

Mason N. Richardson, 
Kappeer & Merillat, 

Attorneys for Appellant. 
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(Emtrt of Appals, Ifetrtrt of (Solumhta 

April Term, 1913. 


No. 2543. 


Charlotte Anita Whitney, Appellant, 

vs. 

Mahlon Groo, Appellee. 


BRIEF FOR APPELLEE. 


The appellant is correct in stating, on the first page of 
her brief, that “the controversy raises the question whether 
a title is good and specific performance should he decreed 
where * * * the defect * * * is that a widow sev¬ 

enty years of age may have hereafter children (a child ) born 
to her. 

But she is hardly consistent in arguing (Appellant's 
Brief, p. 5) that the demurrer admits that Mrs. Mary L. 
Whitney “is beyond the period, in her, of procreation, and 
that it is not possible for her to have issue.” 

ARGUMENT. 

The only direct statement as to the period of procreation 
is in the fourth paragraph of the bill (R., 4), as follows: 
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“That said Mary L. Whitney * * * is a widow, 
* * * and is more than seventy years of age, and is 

beyond the period of procreation.” 

This averment, like the formal averment that the title is 
good, is limited and controlled by the averments as to Mrs. 
Mary L. Whitney’s age, notably the statement of Mr. James 
M. Green, the appellant’s authorized agent in the premises 
(R., 5), that Mrs. Mary L. Whitney (R., 6, 7) is a widow, 
70 years of age and therefore it is not possible that she can 
have issue. 

This is true, and the specific averments control, no matter 
how many times, or in what form, such general averment 
is repeated. 

Denison vs. Lewis, 5 App. Cas. D. C., 328, 334. 

U. S. vs. Des Moines, &c., Co., 142 U. S., 510, 544. 

The Title Must Be Marketable. 

Unless the contract stipulates to the contrary, there is al¬ 
ways an implied agreement that the title offered by the 
vendor shall be marketable. 

Maupin Marketable Titles, 2d Ed., p. 705. 

“Whatever may be the private opinion of the court 
as to the goodness of the title, yet if there be a reason¬ 
able doubt either as a matter of law or fact involved in 
it, a purchaser will not be compelled to complete his 
purchase; and such a title, though it may be perfectly 
secure and unimpeachable as a holding title, is said in 
the current language of the day, to be unmarketable. 
Atkins, Tit.” 

Bouvier Diet., 14th Ed., “Title.” 

Because a possible child was unrepresented, this court de¬ 
clined to construe a will and affirm a sale highly beneficial 
to all the parties in interest. 






Trust Co. vs. Muse, 4 App. Cas. D. C., 12, 23, 24. 

See also Gill vs. Wells, 59 Md., 492, 502-3. 

Baumeister vs. Silver, 98 Md., 418, 429. 

And, in a very recent case, refused to comment upon the 
ownership of a strip of ground three inches wide, because 
the owner of the bare record title was not in court. 

Kosack vs. Johnson, 38 App. Cas. D. C., 62, 68. 

“THE QUESTION.” 

(Appellants Brief, p. 1.) 

In what seems to have been for some time the leading 
case in this country, the court declined to say that there was 
no longer a possibility of issue, atlhough both husband and 
wife were over seventy-five. 

List vs. Rodney (1877), 83 Pa. St., 483, 493. 

“When title to land is liable to be defeated by the sub¬ 
sequent birth of a child, the rule is as declared in List 
vs. Rodney.” 

Gowen’s Appeal, 106 Pa. St., 288, 290, 291. 

The same rule where a woman fifty-six or fifty-seven was 
living apart from her husband. 

Westhofer vs. Koons, 144 Pa. St., 26, 28, 32. 

The only Federal case citing List vs. Rodney approves 
it, and says: 

“In Macomb vs. Miller, 9 Paige, 265, affirmed in 26 
Wend... 229, specific performance was decreed, but only 
because the parties to the suit had stipulated upon the 
record, as matter of fact, that the woman could not by 
possibility have other children.” 

Flora vs. Andersen, 67 Fed., 182, 184. 







Note: 26 Wend., 229, 235, note, is interesting as contain¬ 
ing a collection of authentic cases of birth of issue at ad¬ 
vanced age of mother. 

The hundred-year limit is adopted in State vs. Lash, 
16 N. J. L., 388. 

List vs. Rodney is followed and the rule applied to the 
case of “an old woman.” 

Bigley vs. Watson, 98 Tenn., 360. 

The doctrine of List vs. Rodney is deemed good law in 

Leading Cases in the American Law of Real Prop¬ 
erty. Notes by Sharswood & Budd, Vol. 2, p. 351. 

And, as making a title unmarketable, in 

3 Devlin on Real Estate, 3d Ed., Sec. 1493. 

But nowhere is the principle more vigorously maintained 
than by McSherry, C. J., holding that, even if the authorities 
were otherwise, the Court of Appeals of Maryland would 
hold, on the grounds of public policy , that evidence is in¬ 
admissible to show that a living woman is incapable of child¬ 
bearing. 

“It is not the cause but the fact that controls the 
question and the single fact to which the law looks is 
death.” 

In re Ricards’ Will (1903), 97 Md., 608, 616. 

Hardship on Purchaser. 

Suppose that in any such case evidence should be intro¬ 
duced by the plaintiff to show utter impossibility of issue, 
a woman could not be compelled to submit to an examina- 
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tion on behalf of the defendant. Her failure, or refusal, to 
submit to inspection “might be a matter of argument,” but 
the court has no power to compel it. A fortiori would the 
purchaser be helpless if he should attempt to force his title 
upon a subsequent purchaser? Proof taken in this case 
would be res inter alios acta in any other case. The land is 
in the District of Columbia; if the life tenant were in an¬ 
other jurisdiction, it is difficult to imagine a case of greater 
hardship. 

Ry. vs. Botsford, 141 U. S., 250, 254. 

Proof Unobtainable. 

The appellant concedes (Brief, p. 14) that specific per¬ 
formance may be refused where the title depends upon facts 
difficult of proof. 

It has been shown that, in this case, the facts are not only 
difficult (141 U. S., 250, 254), but impossible (97 Md., 608, 
616) of proof. 

As to the way in which the life tenant's affidavit referred 
to in the bill (R., 7) could have been filed of record in the 
court or elsewhere, so as to have any evidential value, 
counsel offer no suggestion. 

The English Doctrine. 

In the leading English case, the husband and wife were 
seventy years old (p. 325) at the time of the testator’s 
death. The court, in its opinion, says: 

“I am desired to do in this case something which I 
do not feel myself at liberty to do, namely, to suppose 
it impossible for persons in so advanced an age as John 
and Elizabeth Jee to have children; but if this can be 
done in one case it can in another, and it is a very dan¬ 
gerous experiment, and introductive of the greatest in- 
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convenience to give a latitude to such sort of con¬ 
jecture.” 

Jee vs. Audley (1737). 

1 Cox’s Chancery Reports, 324, 325, 326. 

The doctrine of Jee vs. Audley is recognized in the fol¬ 
lowing cases: 

Stuart vs. Cockerell (1869), L. R., 7 Eq., 363 (367) ; 

Heaseman vs. Pease (1871), L. R., 11 Eq., 521 
(535); 

In re Sayer’s Trusts (1868), L. R., 6 Eq., 318 (321), 
which says: 

“It is true that this is a hard case; but it is better that 
cases of particular hardship should occur, than that 
settled rules should be disturbed. I must, therefore, 
refuse to admit such parol evidence” (of age of the 
mother). 

Cooper vs. Laroche, 17 Ch. Div., 368, 373, is criticized 
severely for a seeming qualification of the rule “where all 
the counsel agreed” as to the age of child-bearing being 

In re Dawson (1888), L. R. Ch. Div., 155, 163r 

“No legal proposition can be founded on the impos¬ 
sibility of issue.” 

In re Hocking (1898), L. R., 2 Ch., 567, 571. 

A 

In directing the distribution of trust funds, courts may 
act upon the assumption that the age of child-bearing is past. 

Taylor on Evid., 8th Eng. Ed., p. 129, Sec. 105. 

But in the case of personalty there is no question of title , 
but only of custody and management. This will explain 
many of the appellant’s authorities. 

Gray on Perpetuities, 2d Ed., Sec. 215a, n. 5. 


past. 

L% 5pt. 6 * 
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The appellant’s citations of authorities upon presumption 
of death are manifestly without application. But even in 
such cases, it is expressly provided by statute that, in this 
District: 

If the person so presumed to be dead be found to 
have been living, any person injured by such presump¬ 
tion shall be restored to the rights of which he shall 
have been deprived by reason of such presumption. 
Code, D. C., Sect. 253. 

It is said to have been once decided in Ireland that it may 
be shown that a woman is past the age of child-bearing. 

It is a matter for regret that even this case (Browne vs. 
IVarnock, 7 L. R. Ir., 3 [?]) cannot be examined, because 
of a mistaken reference, as it does not appear anywhere in 
the series, in the Library of the Supreme Court of the 
United States, in which it was assumed to have been re¬ 
ported. 

It is to be observed that the only authorities (Lyddal vs. 
IVeston , 2 Atk., 19, Hillary vs. Weller , 12 Ves., 252) men¬ 
tioned as opposing the view expressed in Sugden on Vend¬ 
ors are wide of the mark. 

1 Dart on Vendors and Purchasers, 7th Ed., p. 385. 

The Title Is too Doubtful to Be Good. 

In this state of the law, “A prudent lawyer would cer¬ 
tainly hesitate to advise his client to take this title.” 

Sharp St. Station vs. Rohrer, 83 Md., 289, 296. 

Section One Hundred of the Code. 

This section affords the appellant a way out of all her 
difficulties. She must, however, proceed regularly and ac¬ 
cording to the established rules of law. But, in no event, 
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can the section be made to apply to the case now before the 
court, for consent of parties cannot confer jurisdiction. 

Any sale under Section 100 must be a sale by the court. 
The court would have no jurisdiction to ratify or confirm a 
pre-existing sale, but, upon certain jurisdictional allegata 
and probata , must itself decree a sale. Such sale could not 
relate back to any contract inter partes , but must be first 
ordered (“decreed”) by the court, whose sale it would thus 
become and not that of the appellant. 

Pewabic Mining Co. vs. Mason, 145 U. S., 349, 
361-2. 

Andrews vs. Scotton, 2 Bland Ch. (Md.), 629, 636, 
637. 

The sale here sought to be specifically enforced was be¬ 
tween the appellant and the appellee. Any sale under Sec¬ 
tion 100 must be made dc novo. It cannot be, in any sense, 
the same sale , and be effective to pass title to the property. 

The question now before the court relates solely to the en- 

# 

forcement of an existing contract, not the creation of a new 
contract between the court and the purchaser. 

It is the province of courts to enforce contracts, not to 
make or modify them. 

Ry. vs. Hooper, 160 U. S., 514, 528. 

Boston Ice Co. vs. Potter, 123 Mass., 28, 30. 

No Hardship on Appellant. 

It cannot be a hardship on the appellant to require her to 
proceed de novo under Section 100 of the Code. If the 
property is reasonably worth the price stated in the bill, 
there ought to be no scarcity of bidders. If worth more, the 
court should be so advised, in order that the interest of the 
unborn remainderman may be protected. Such is the policy 
of the law. If it is not reasonably worth the sum in ques- 
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tion, the sale would be a hard bargain, which equity abhors, 
and of which specific performance will not be enforced. 

That a proceeding de novo under Section 100 is the proper 
course to be pursued by the appellant is clearly indicated by 
Mr. Chief Justice Alvey in suggesting that additional parties 
be brought in by supplemental bill, in a case where a sale 
had been set aside for the want of such parties: 

“If, however, it should be determined when all proper 
parties are before the court that Jesse T. Handy took 
no vested interest in remainder in the ground rents de¬ 
sired, and had no interest therein that passed by his 
will, then the court may, if it should deem it proper to 
do so, revive the contracts of purchase as they have 
been reported, if the purchasers shall desire that to he 
done” 

Handy vs. Waxter, 75 Md., 517, 524. 

If, at any time in the future, the property should be sold 
under Section 100 of the Code, and the unborn child’s por¬ 
tion paid into the registry of the court, the appellant’s cita¬ 
tions of cases in which the court ordered the custody and 
management of funds to be turned over to the life tenant, 
upon her giving security, would be directly applicable, and 
the rights of all the parties in interest would be regarded. 

Respectfully submitted, 

Walter C. Balderston, 

Wm. M. Lewin, 

Attorneys for the Appellee. 







